
LAWS2202
Commonwealth [image: image1.jpg]ANU tthes
SOCIETY



Constitutional Law
 Semester 2 2012

[Comments on outside of script book:]

Q1(a): Excellent discussion of s 51(i) and (ii) and s 55. 

Q1(b): Omits excise! Good on s 109, despite not discussing covering the field inconsistency. 

Q2: Discusses excise here. Good s 92 analysis. 

Q3: Also good on FOPC. 

80

Question 1: UPL

A. 

UPL must pay the levy and obtain a licence if s 10 of the Cth Act is a valid law. 

Head of power: Section 51(ii) ?

If the levy imposed by s 10 is a tax then it may be a law w.r.t. s 51(ii). [tick] If the levy is not a tax then the law will need to be supported by another head of power, possibly s 51(i). [tick]
Is the levy a tax? 

Per Latham CJ in Matthews, the positive characteristics of a tax are that it is a compulsory exaction raised by a public authority and for public purposes. [tick] Per Air Caledonie and Tape, this definition is not exhaustive. This is a compulsory exaction of money and per s 4(5) is payable into the CRF, indicating per Matthews public authority and purposes. [tick] The licence is issued by a Ministry which also reaffirms public authority. Hence the levy has all the positive characteristics of a tax. [tick]
Negative characteristics: the levy does not appear to be a fee for services but it could be described as a fee for privileges or a licence. [tick] A licence will not be a tax so long as the fee is ‘reasonably related’ to the value of the privilege provided or the actual costs of providing it. [tick] That relationship may be imprecise: Aust Airlines case. However, here we can analogise with Ha where the Court found that the NSW licence fees for tobacco sales were so extortionately high that they had ‘overreached’ the reasonable limits of a licence fee. [tick] Here the Cth imposes a 75% levy This is extortionately high and so may be properly called a tax. [tick]
Hence, which provisions in s 10 will be supposed by s 51(ii) as laws with respect to s 51(ii)? 

A law must be characterised by reference to the rights liabilities and privileges that it creates regulates or abolishes: Fairfax and Murphyores. [tick] That these are also laws w.r.t. uranium mining is fine: Fairfax; Northern Suburbs. [tick] S 10(4) imposes the levy and s 10(5) clearly is incidental to the imposition of tax (Permanent Trustee Aus). [tick] However the rest – sections 10(1),(2) and (3) – are not really laws w.r.t. taxation. They impose a liability/duty to obtain a licence and imposes duties upon the Minister not the taxpayer, so these are not laws w.r.t. the core area of s 51(ii). [tick] They may fall within the incidental area, but this seems questionable. [cross]
Validity of laws

Per s 55, then, all laws which do not ‘deal with the imposition of taxation’ will be invalid and struck down. [tick] It seems likely only ss 10(4) and (5) will survive the operation of s 55, unless they are found to fall within the incidental area of s 51(ii). In this case, UPL would not be obliged to obtain the licence. [tick]
Section 51(i)
If the law is not characterised as a tax but as a licence/fee for privileges, then it must be supported by another HoP. [tick]
Mining (as production) is not typically trade and commerce so it would have to fall within the incidental area: O’Sullivan, Grannall. [tick]
Per the two step test from O’Sullivan, the Cth may only regulate production if (i) the regulated activity is objectively ascertainable as ‘for export’ and [tick] (ii) if it is reasonably necessary for the Cth to reach back to the production process to give effect to s 51(i). [tick]
Part (i) is clearly satisfied as all uranium mined in Aust is for export, as Australia does not use nuclear power here. [‘ok’, tick] That it is mined in the first place indicates that its production is ‘conditioned by the predetermined destination’ of the commodity. 

Is it reasonably necessary to reach back to production to give effect to s 51(i)? Per O’Sullivan we can only have regard to factors that would ‘affect beneficially or adversely the export trade in the commodity’. [tick] On the facts, the Cth is not actually trying to regulate to ensure the viability of the export market but to leach off the wealth of mining magnates. However – this may not actually matter – as the power does not have to be used beneficially. But on the facts, the Cth is not regulating in a way so as to affect the export market and here I think we can distinguish from O’Sullivan. [tick] It was also noted that the rule in O’Sullivan may not work with other commodities. [tick] I thus do not think that this law would validly fall within the incidental area of s 51(i) as it is not reas necessary to give effect to the Cth’s power in the core of s 51(i): Grannall. [tick]
So the levy in s 10 is probably valid if it is a tax, but the licencing system would be struck down by s 55. If it is just a fee not a tax, then it will not be supported by s 51(i). [tick]
B. Can UPL rely on the Qld licence? 

[note that excise should have been discussed here, not in Q2]
This analysis will assume that the Qld licencing system is valid, as will be established below in Part 2. 

UPL can commence mining [for export] under the Qld licence if it is found that s 109 does not strike the law down as inoperative to the extent of the inconsistency [tick] (inoperative not invalid: Carter v Egg). 

Inconsistency will only arise where both laws are valid: Carter v Egg. 

Given that the above analysis suggests the Cth law is invalid, I will analyse hypothetically as if the Cth law is valid and then, in the alternative, is invalid as est above. 

If the Cth law is invalid
then there is likely to be a direct inconsistency. Both laws purport to confer a right to mine with a licence, from which the other law detracts by virtue of the prohibition that each imposes. [tick] Even if one has a right (i.e. a licence) to mine under one Act (Cth or state), one may only remain within the law by not exercising that right, analogous to Clyde Engineering. [tick]
The laws will only be inconsistent if both laws confer absolute, not qualified rights, analogous to Colvin v Bradley. [tick] Statutory construction of the acts suggests both are, and both intend objectively to be, absolute prohibitions mitigated by an absolute right when a licence is conferred. Neither suggest any intention to operate against the background of the general law (distinguishing Ansett). [‘ok’, tick]
Hence direct inconsistency and state law would be wholly inoperative.  [‘Do they not have different purposes? One revenue-raising and the other more regulatory? Can the problem be treated as ‘covering the field’ inconsistency?’]
If however, Cth law is only valid in ss 10(4) and 95), and the rest are invalidated by s 55 of the Constitution, then there is no direct inconsistency, as the Cth law no longer contains any actual prohibition on the mining of uranium [tick] – that provision, s 10(1), is likely to be rendered invalid by s 55. 

Hence is there any indirect inconsistency between s 10(4)/(5) of the Act and the state licencing system? Does not appear to be. So in these circumstances UPL could validly commence mining in accordance with its Qld licence. 

Question 2: Tickle and the Qld Act

Head of power: Qld as a State has plenary power to enact laws for the P, O, GG of the State unless prohibited by an express or implied limitation contained in the Cth Constitution. [tick] 
Inconsistency: Tickle could argue this as analysed above. [tick]
Limitations: T could challenge on the basis of ss 90 or 92 of the Cth Constitution. [The levy doesn’t apply to non-miners! I’ll take some account of this excise discussion when considering your previous answer.]  
A. Excise
Firstly must establish whether Qld laws impose a tax. Matthews discussed above. The licence fee imposed in s 4(3) is a compulsory exaction of money raised by the Ministry for Natural Resources and Mines which is a public authority. There is no indication as to what the moneys will be used for but we can use the Tape analysis that moneys collected for public purpose will be collected by a public authority. The Tape analysis has been queried (Ray Morgan) but we can assume for the sake of argument that the levy in s 4(3) is a tax. [Unless it is a fee for a privilege also?] 
Secondly, is it an excise? 

If the levy is an excise s 90 will render it invalid. [tick] The majority in Ha endorsed a broad reading of s 90 and a broad definition of excise. An excise is an inland tax on manufacture/production/sales/distribution of a good (Ha deriving from Parton line of authority) [tick]  and must ‘bear a close relation to’ the value or quantity of the good that is dealt with, though it need not be an arithmetic relationship (Matthews). [tick] We must look at the substantive operation of the tax not the ‘criterion of liability’ (Ha, cf. Gibbs CJ in Hematite, Dickenson’s etc.). [tick]
On the given facts, the tax in question is on the mining of uranium which is a production activity. It is a % of the value mined and this therefore bears a close, direct relation to the value of the good. [tick]
However Qld may argue that this levy falls into the ‘prior period franchise fee’ (PPFF) exception established in Dennis Hotels. A genuine franchise fee will not be an excise: Dennis Hotels, Ha. [tick]
However is it a genuine franchise fee? The Court in Ha endorsed the criteria set out in Capital Duplicators drawn from Brennan J’s analysis in Philip Morris: [tick]
· Whether the provisions are truly regulatory. Here we can distinguish from Cap Dup  [tick] where the only requirement under the scheme was the ability to pay the fee. Here there are genuine regulatory provisions as to who may be considered for a licence and to regulate the industry. Points against excise. [tick]
· Whether the value (%) of the tax corresponds with the costs of regulation. 15% in this case is quite low relative to the figures in Ha (75-100%), Cap Dup (48% + flat fee), or Hematite ($10m). [tick] This points against excise. However it would be better if it were lower or just a flat fee rather than connected with the value/quantity of uranium; 

· Length of licence period – 6 months cf. 1 month in CD and Philip Morris. Points away fro excise and towards a genuinely regulatory scheme. [tick]
· Proximity of past calculation period to licence period: Most receive period which points to excise, as it is a likely indicator of the current value/quantity of the good. [tick]
· Once only tax suggests it is a tax on the good, although on these facts it is probably all that Qld can tax. 

On the whole the factors suggest that, contrary to Ha or Capital D, the Qld scheme is likely to be a valid regulatory scheme. [‘ok’, tick]  The levy is thus a PPFF not an excise, and is not struck down by s 90. 

B. Section 92
Tickle could also argue that the consideration in s 4(4)(iv) breaches the freedom of interstate trade requirement. [tick] Per Cole v Whitfield, that law will be invalid if it, on its substantive (not formal only) operation the law places a  burden on free interstate trade  [tick] and that burden is discriminatory in a protectionist sense [tick]  and there is no legitimate non-protectionist policy objective (as in Castlemaine), then the law will breach s 92. These are questions of fact and degree and may depend on judicial impression: Cole v Whitfield. 

Does the law impose a burden on interstate trade? 

Section 4(4)(iv) of the Qld Act requires that for a licence to be issues, the exporter/miner must export via a Qld port. This places a burden on the trade of miners wishing to export via e.g. Newcastle. Hence there is, on the facts, such a burden. [tick]
Is that a discriminatory burden in a protectionist sense? 

[tick] Again, question of fact and degree: Cole. “Discrimination lies in the unequal treatment of equals and the equal treatment of unequals: Gaudron J in Castlemaine. [tick] The law both formally and substantively differentiates between inter and intra state trade as it expressly refers to the usage of Qld ports rather than any other port. [tick]
However, as shown in Betfair 2012 and by the minority in Bath v Abbotts (the majority was questioned in Sportsbet), a law may be discriminatory in form and substance without actually being protectionist. Per the minority in Bath, it is ‘largely the ultimate economic effect that will determine whether legislation was enacted in pursuit of a protectionist object’. The economic effects are not available on the facts  [tick] and as the Betfair decisions show, a close analysis will be required. But superficially, the effect of the law will be to protect uranium miners from exporting via Newcastle. Whether export via N was ever plausibly going to happen we do not know. However, it seems arguable that the burden imposed on trade is a protectionist one as it will likely give Qld port operators a competitive advantage over Tickle. [tick] That this relates only to one operator (i.e. T) is not problematic (Castlemaine) but T will need to be careful to avoid the issues encountered by Betfair in 2012 in this respect. 

Castlemaine exception? 

Is there a legitimate non-protectionist policy objective? [tick]
Yes – the minimising of the risks associated with mining and transporting uranium over long distances to other ports. This is not protectionist. [tick]
Is the legislation proportionate to that objective? [tick]
Possibly. Per Castlemaine we need to consider hwether there were any non-protectionist alternatives that could have been taken (Also Betfair 2008). [tick] However, restricting to short distances would have had the same protectionist effect. 

[Why must close ports be in Qld? Couldn’t Newcastle be as close for some inland border towns?] 

Likely to be proportionate. 

Hence Tickle would probably not be able to challenge the law under s 92. But if it were invalid, however, it could probably be severed [tick]  from the rest of s 4(4) without a problem. 

Question 3: Validity of s 11
Head of power
Unlikely to be valid law w.r.t. s 51(xx) as it is of general application (Strickland) and does not satisfy the object of command test (Workchoices). [tick]
Trade and commerce? 

While the law does not expressly refer to uranium mining for export, it was observed above that all uranium mined in Australia is mined for export to international markets. As outlined in Part 1, this may be a valid allow in the incidental area of s 51(i): O’Sullivan. White the Cth levy was unlikely to be reasonably necessary to effectuate the Cth’s power over the core area of s 51(i) (i.e. exportation), it is arguable that this law may be valid. We will assume for the sake of argument that it is valid as have already addressed s 51(i) above. [But this law doesn’t apply to mining – it applies to advertising…] 
Could also be valid under Cth’s broadcasting power but this is not within scope of the course. [tick]
Limitations
Implied freedom of political communication (‘FOPC’)

The FOPC derives from ss 7, 24 and 64 of the Cth Constitution: Lange, and thus may only extend so far as is necessary to give effect to those sections. 

· Is this political communication? 

· Two step Lange test: 

· Burden

· Legitimate objective [and proper response] 
Is this political communication? [tick]
Advertising is a valid form of communication -  see ACTV. This relates to commentary on a controversial matter and upon government policy so it is clearly a political communication. It is relevant to representative govt. as this is a public policy issue. [tick]  It is not confined to the electoral period; Lange. [tick]
Lange Part 1

Does the law effectively burden FOPC in its terms, operation or effect? [tick]
A law will not impermissibly burden such communication unless it directly and not remotely restricts or limits the content of those communications, or the time place condition or manner of their occurrence” (McHugh J in Coleman). There is some indication that there must be a pre-existing right to communicate in the given way.: Mulholland. 

On the facts there is a pre-existing right to communication via political advertisements at general law. [tick] Section 11 imposes a blanket ban on communicating in the given way, a ban that is only lifted with the approval of a Cth Minister. This is a clear, and certainly not remote limitation on both the manner and condition of communication and also on its content. [tick]
Lange Part 2

Is the law reasonably appropriate and adapted to serve a legitimate end, the fulfilment of which (i.e. in a manner which) is consistent with the constitutionally prescribed system of representative and responsible government? [tick]  Lange, reshaped by McHugh J in Coleman. 

Legitimate objective? 

The Cth objective purports to be the prevision of the distortion of public debate by commercial interests. This would appear to be a legitimate objective analogous with ACTV, [tick] but it could also be argued that the law’s purpose is to keep quiet the voices of those who are affected by a 75% tax. [tick]  It is thus questionable whether there really is a legitimate objective. [tick]  [Or is there a problem with the means chosen to effectuate it?]
We will assume that there is, as the Court will typically not look at  political motivations for the enactment of a law: see e.g. Murphyores, so long as the law is within power. 

Is the legislation proportionate to that objective, and consistent with representative and responsible government? [tick]
Looking at the liability that the law creates, it creates a blanket ban on communication except with ministerial approval. We can analogise with ACTV here as it restricts both content and manner. [tick]
Alternative less suppressive legislation could have involved the setting out of, e.g., the advertiser must have regard to a number of factors on the mining of uranium; [tick]
This goes far beyond what is proportionate to the legitimate objective (if it is indeed legitimate) and thus is likely to have breached the implied FOPC. Section 11 is thus unlikely to be valid. [tick]
[Wotton?] 
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