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Question 1: 18/20
This is a Cth Act so CDA should challenge in the Federal Court on the following jurisdictional bases: 

(i) ADJR Act

Must show it is a decision to which the ADJR Act applies: s 3(1), and also that CDA is a person aggrieved. (Standing considered below) [tick]
‘Decision of an administrative character made under an enactment’ should not be considered 3 discrete elements (Tang), but in practice they usually are. 

The TIO’s determination is a decision per Bond in that it is final and operative not merely intermediary, and is substantive not procedural. [tick]
It is administrative in that it is neither legislative nor judicial in character (ANU v Burns) as it is not creating a general rule but applying it to a specific case. [tick]
It is made under an enactment in that it is expressly authorised and required under s 954 of the Act (Tang) and it affects legal rights and obligations (Tang) in that it releases Sue from her otherwise ban from internet access that would have been triggered had the notice been valid. 

The TIO might argue that analogous to NEAT v AWBI, it is a private corporation created under companies legislation not a public body, and thus its determination is not a decision under an enactment. [tick]
However in my view there are strong factual grounds for distinguishing from that case. In NEAT, it was not the decision of AWBI but of WEA that was required and authorised (test per Tang) by the statute in question. AWBI;s consent was a precondition to that decision. [double tick] On these facts, it is the decision of TIO that is expressly referred to by the statute. Section 954 does not merely give statutory significance to TIO’s decision/action like in NEAT, but mandates it. It is thus TIO’s decision that is the operative and determinative decision that is authorised and required by the Act. The legal source [double tick, Great!] of the TIO’s power to cancel the copyright (a factor emphasised by the majority in NEAT) is not the companies legislation under which TIO is incorporated, - it is the copyright Act. It is thus a decision under an enactment. 

[Very good analysis here]

(ii)

Could also challenge it relying on the court’s Judiciary Act jurisdiction. S 39B(1) is limited to officers of the Cth, which TIO is not as it is not an individual but a corporate entity: Post Office Agents. We would use s 19B(1A)(c) which allows review under any ‘matters arising under a law made by the Cth Parliament’ which (although the test is somewhat unclear) would be satisfied under this Cth Act. 

It is a matter in that there would be a justiciable dispute, not an abstract question: Judiciary + Navigation Acts. Although ‘matter’ may be affected by Tang, there are clearly legal rights and obligations at play here, i.e. CDA’s members’ copyright and Sue’s internet access as affected by the Act. Would need to show jurisdictional error to get remedy. 

Could probably not rely on s 75(iii) as it is a private body/company (not a statutory corp, which could have been considered ‘the Cth’). [I agree.] 
Question 2: Standing (8/10)
To have standing, CDA must demonstrate that the decision/action interferes with their private law rights or that they have a special interest per ACF. This ACF test is essentially the same as ‘persons aggrieved’ under ADJR Act: Bateman’s Bay, and will be applied accordingly. [tick]
The CDA arguably has more than an intellectual concern in that it is standing up for the rights of its Australian members, some of whose films may have been downloaded by Sue. Arguably this is ‘an element of grievance’ that is more than an interest shared by the public at large (ACF), and CDA’s arguments against the decision, unlike in Right to Life, do relate closely to the purpose for which the legislation was enacted. On the other hand, it is not clear that there is sufficient proximity between the effects of TIO’s decisions and the interests of CDA that are being affected (Onus v Alcoa). [tick] There is an intermediate step in that in practice it is the interests of the members, the copyright holders, who are truly being affected here, not CDA’s. Those members would be the proper plaintiffs.  [double tick] North Coast indicates we could look, however, at factors such as involvement in gov’t consultations and (while these tests go to the enforcement model rather than to a special interest, and for this reason I find them unpersuasive), a court would probably apply North Coast and allow standing under ADJR. 

Tests for constitutional writs might be slightly more flexible (house of many rooms – McHugh J in Batemans), [tick] and a stranger may have standing even where they lack a relevant legal interest (Aala), so if CDA cannot get ADJR standing it should apply to the Federal Court as discussed above under s 39B(1A)(c). 

Question 3: Fast Net (15/20)
Can it ignore the second notice?
The key issues here are that FN can only (possibly) ignore the notice if it was invalid, and even then only if the statute indicates that it was not have no legal effect for any purpose. [tick]
Would the breach of s 951(1) render the notice invalid? 

Per Project Blue Sky (‘PBS’), this is a question of statutory construction, not of mandatory/directory distinctions. The literal meaning of s 952 obliges FN to cancel C’s internet, and makes no reference to the form of the notice, but we must consider its legal meaning (not just literal meaning), having regard to the language, subject matter and purpose of the statute. The two provisions (s 951 and 952) must be read to be consistent so it seems arguable that s 952 is subject to s 951, analogous to in PBS, although there is no express requirement that the cancellation must be, e.g. performed consistently with all other duties like in PBS. [tick]
The issue then becomes whether a breach of s 951(1) would render a subsequent decision under s 952 (to deny internet) invalid. Again this is a Q of statutory construction, having regard to the purpose, subject matter, language of statute, and the consequences for the parties. [tick]
The express reference in s 952 to 2 invalidating factors/conditions that prevent the exercise of the power of denial suggest (expressio unius) that a breach of s 951(1) might not be an ‘essential’ precondition’. There is also no issue of public inconvenience cf. PBS, [tick] although the implications for Cory are of great significance. 

The question really is whether it goes to the administration of the power rather than the validity of its exercise. A notice (albeit not ‘a valid notice’) x3 is an essential precondition to s 952. This might be enough to persuade a court that it does go to validity. [tick] 
If it does go to validity (i.e. is infected by jurisdictional error – ‘JE’) then can FN ignore it? [tick] Per Bhardwaj (Gummow and Gaudron, adopted by full HCA in Plaintiff S157), it is not a notice at all and thus is void ab initio. Hence presume t has no legal effect unless the general law or the statute requires that it be treated as effective unless/until set aside. 

Given that s 952 then makes provision for challenge of a notice to the TIO (presumably on the basis that it is invalid), then this suggests notice is effective until challenged on that basis. This is consistent with Jadwan’s emphasis on statutory construction. In my view DN would be obligaed to deny internet as the Act suggests it is effective despite potential invalidity ab initio. [tick]
[Good discussion – consider also practical effect on Cory? SZIZO: arguably none]

Question 4: Anna (27/30)

ADJR Act: we do not need to prove jurisdictional error but Anna needs to be advised that remedies are in the court’s discretion even if she does establish a ground of review: s 16. [tick]
Grounds of review (GOR)

Error of law – “the Act specifies applications to be made in writing”. Only s 955 does not and this refers to a challenge to denial of internet, not to a challenge to the validity of the notice. This amounts to an error in the law-stating and application stages of decision-making and, while it is clearly an ordinary term (which would be a question of fact), it has clearly been misapplied to these facts and amounts to an error of law. Per s 5(1)(f) there is no need to show that this is apparent on the face of the record and this therefore provides a ground of review for Anna. 

[‘I didn’t even notice thus until marking this paper – well done! However, we still need to ask ourselves the PF question.’]

Inflexible application of policy
ADJR s 5(1)(e), (2)(f). 

The TIO claims it has a policy of refusing oral hearings and appears to be applying it rigidly. (It is also based on a misunderstanding of the law.) Issue (1) is policy lawful and (2) inflexibility. 

[This is better suited to a fair hearing discussion.]

(1) It may not be lawful because it is based on a misunderstanding of the statute – per Rendell guidelines must be compatible with legislation and Green v Daniels the TIO cannot add an additional criterion beyond the legislation. 

Analogous to Seiffert there is no exclusion of oral hearings by the statute so the TIO, like the Board in Seiffert, would have to power to hear oral applications for procedural fairness reasons or for effective decision-making. In that case it was lawful to have such a policy because the Board could have standing practices and procedures. Arguably this can be distinguished here as this act does not exclude common law PF obligations. But it is probably not unlawful to have a blanket rule so long as the merits are considered in each case. [tick] Here, it is not considered so the policy is unlawful. 

(2) Even if it is a lawful policy it is clearly being applied inflexibly as the TIO has refused to consider affording oral hearings in this individual case. 

Jurisdictional facts
The power to cancel only arises where the TIO is satisfied of certain things. If a court finds that this state of mind jurisdictional fact (SOM JF) did not properly exist, then decision was made without jurisdiction: s 5(1)(c). 

Section 954(1) would be an Enfield JF. 

Section 954(2) would likely be a SOM JF although M70 illustrates distinguishing between the two may be difficult. This is a question of statutory construction but here there is a clear reference that power is conditioned on TIO’s satisfaction. The Court can thus invalidate the TIO’s decision for irrationality (SZMDS) or if the SOM was attained by taking into account irrelevant considerations or misconstruing the legislation (The Hetton Bellbird Collieries). Arguably the TIO has misconstrued legislation in thinking the scheme requires copyright holders to check their personal licences before issuing a notice. 

Anna could argue that the decision was irrational although the test is not totally clear from SZMDS. Per Crennan and Bell this is somewhat analogous to Wednesbury unreasonableness (albeit distinct) and so long as a rational DM could come to that conclusion (could, not would) then it will not meet the high threshold. 

Per Gummow and Kiefel the critical question is whether it was not supported by findings/inferences of fact. Arguably there are no findings/inferences here that justify TIO’s assumption of the two highly improbable points, and this might suffice to meet Gummow and Kiefel’s test but not necessarily Crennan and Bell’s. [Excellent discussion of a difficult case]
No evidence rule
Arguable but not clear on the facts. Insufficiency of evidence is not adequate for this GOR: SZMDS. 

Procedural fairness
Obligation does arise on Mason and Brennan’s tests from Kioa – arguably she should get an oral hearing also. Her request for it might give rise to a legitimate expectation that if oral hearing was denied, she could make further written submissions. (Procedural LE not substantive. Note that validity of relying on LEs has been questioned: S10, Lam). 

Content of obligation likely to be minimal as she has already had opportunity to make written submissions. If LE is found, then must be ‘fairness in all the circumstances’ only, this is likely satisfied. No indication that she has suffered/failed to include further submissions in her original written submissions, [tick] i.e. no practical injustice on the facts, per Gleeson CJ in Lam. 

If the facts were different it might be arguable, but her chances are tenuous at present. 

[Good]

Question 5: Failure to consider letter: 15/20

Error of law/unlawful policy
The policy is wrongly based on the view that the section only mandates the consideration of whether further breaches will occur. This amounts to various breaches – 

1. Failure to consider a relevant consideration? 

This is a mandatory relevant consideration (Peko – this is question of law), and has not been considered (Q of fact), but there is indication that the failure to consider “could not have materially affected the outcome”. Hence no remedy will be justified; this is at court’s discretion: Peko, VAAD. [tick]
2. Unlawful policy – This policy is inconsistent with statute as, per Green v Daniels, it changes the criteria to be applied. It is thus unlawful although it is not being applied inflexibly, as the TIO does make reference to the individual merits i.e. impact on children. 

Arguably this also amounts to a misconstruction of the statute in that it seems to think that a copyright breach is the only factor that could influence its decision. This would not go to jurisdiction but might suffice under ADJR s 5(1)(f) as ADJR does not require Jur error. [Good argument, but the statement presents us with some difficulty.]

Failures to consider
Failure to consider a particular piece of evidence usually not sufficient to amount to a failure to consider relevant considerations: Yusuf. [tick] It may be relevant, however, if it reflects a total failure to consider the matter at all. [tick]
Failure to consider impact on children: 

She has considered it and placed very little weight upon it Weight is usually a matter for the DM, not the court: Peko. [tick] Anna might argue that this amounts toa  failure to afford ‘proper realistic and genuine consideration’ to the matter, but the High Court refused to endorse that test in SZMDS and the TIO’s reference to the weight placed on the evidence reflects a close analogy with SZMDS. Unlikely that this will be a successful GOR.
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