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PAPER A

Q1

Doctrine of Precedent

The early Norman Kings i.e. King William used to travel around England to dispense Justice. The commoners in England complained to the Kind and his representatives about injustice by local officials or by the local administration and requested for remedy. However, the King and his representatives did not have local knowledge, which was good as they then would be less parochial and could judge without prejudice. Due to their lack of knowledge of local customs, they decided to treat like cases alike [✓]. This helped develop the principle of stare decisis which in turn formed the basis of the doctrine of precedent as judges were required to respect the principles established in previous decisions.

Justices-in-Eyre or travelling justices also helped develop precedent [✓✓]. They carried the King’s commission to dispense justice around England and they helped to create a huge body of precedent from their cases.

Principle of Parliamentary Supremacy

The first parliament was established in 1265 by Simonde Montfort. However, the ‘Model Parliament’ established by King Edward I was the first recognizable antecedent of today’s parliament. Initially the parliament was just an advisory body and the monarchs did not have to follow their advice [✓]. However, in 1414, King Henry V declared that no new statutes should be passed without the assent from Commons. Henry VIII referred to parliament even more for advice as he had to acquire the support of the important people of England during Reformation as he wanted to break away from the Roman Church. 

[✓] Furthermore, the Case of Proclamations [1610] helped develop parliamentary supremacy further [✓]. There the court declared that the King did not have power to create new criminal laws or change the common law through proclamations. The creation of new laws is under the sole prerogative of the Parliament. However, the most important event that influenced the development of parliamentary supremacy was the Glorious Revolution [✓✓] in 1688. It ended the claim that monarchs ruled other than due to parliamentary consent. Furthermore, this also led to the passing of the Bill of Rights in 1689 [✓✓]. Some features of that law include that the monarchs should summon parliament on a regular basis and that proceedings in parliament cannot be questioned by the monarch or in proceedings of courts. These features established parliamentary supremacy. 

Q2

1788 was when the first settlers arrived in Australia. Before the first ships set sailed however, the Imperial Parliaments passed legislation for the creation of courts dealing with criminal cases & Letters Patent for the creation of courts of civil jurisdiction. In 1823, the New South Wales Act was passed. Besides creating an independent Supreme Court, it also created a Legislative Council [✓] consisting of 5 to 7 members nominated by the Crown to assist the Governor [✓]. The Governor should act on the advice of the Council and he could initiate legislation but if one or more members of the Council were against it then it would not pass [✓]. In 1828, the Australian Courts Act was passed. This increased the size of the Legislative Council to between 10 to 15 members. It also abolished the fact that the Governor could ignore the advice of the Legislative Council [✓✓]. Furthermore, a majority of members of the Council could veto a law. In 1842, the Australian Constitutions Act (No 1) was passed. The Governor would no longer be part of the legislature and the legislature could pass or reject laws with or without amendment. In 1850, the Australian Constitutions Act (No 2) allowed colonial legislations to remodel their constitutions to accommodate full responsible government [✓].

In 1865, the Colonial Laws Validity Act was passed. This made that colonial laws could not be rejected on the basis of repugnancy unless it was inconsistent with Imperial Acts that extended to the colony. The Statute of Westminster 1931 established that the Imperial Parliament would not make laws that apply to its dominions unless on request by dominions. It also repealed the repugnancy doctrine.

Australia gained full legal independence in 1986 with the passing of the Australia Acts. This is because after those acts the Imperial Parliament could not make any more laws that will apply to Australia. Appeals to the Privy Council were also finally abolished by those acts [✓✓].

[Good-specific. Well done on both questions]

PAPER B

Part A

There is probably no issue with retrospectivity here as the Temporary Food Stalls Act 2012 was assented to in 1 March 2012. Under Section 3A(2) of the Acts Interpretation Act (AIA), this act would have commenced on the 29th of March whereas the event in question happened on the 14th of April [✓]. 

In order for Channel 101 to be successfully prosecuted under section 4, the following elements will need to be discussed:

[✓]

(a) Was channel 101 ‘any persons’?

(b) Did they ‘operate’ the food stall?

(c) Was it a temporary food stall?

(d) Are dogs ‘other animals’?

Was Channel 101 ‘any persons’ under the act?

‘[T]he modern approach to statutory interpretation … insists that the context be considered in the first instance’ (CIC Insurance Ltd). There is no definition for the words ‘any person’ in the act. In absence of any definition in the statute, a dictionary may be consulted to discover the ordinary meaning of the word (State Chamber of Commerce). The Macquarie dictionary defines person as ‘a human being’. Therefore any persons would probably be any human being. Channel 101 could argue that they are a body and not any human being. However, section 2C(1) of the AIA states that expressions used to denote persons generally would include a body corporate as well as an individual. Channel 101 is a body corporate. Therefore, Channel 101 would be ‘any persons’ under the act [✓✓]. [Go with 2C unless a contrary intention in the Act.]

Did Channel 101 ‘operate’ a food stall?

Again commencing with a contextual approach (explained above), the natural and ordinary meaning of ‘operate’ will have to be found. Again the word is not defined in the statute so we will have to look for the definition in a dictionary. The dictionary defines ‘operate’ as ‘to work’. This does not help us much. [Good]

We will then have to look at the purpose of the statute pursuant to Section 15AA of the AIA [✓]. The purpose of the Act is to prevent unhygienic food preparation practices during the operation of any kind … . The purpose does not help us as well to determine the meaning of ‘operation’. Section 15AB(1)(b)(i) of the AIA allows us to look at extrinsic materials when there is ambiguity. In the second reading speech, the minister specifically mentioned the producers of competitive reality cooking shows. This would probably be enough to prove that Channel 101 did ‘operate’ a food stall [✓]. 

Was it a temporary food stall under section 4?

Again, commencing with contextual approach, the natural meaning of temporary food stall is required. Temporary food stall as defined in the act includes non-permanent or movable outdoor food preparation cooking, handling and serving facilities. On the facts, the food preparation area of the tent was in a movable tent-like structure. Therefore it was probably a temporary food stall [✓].

Was the dog included under ‘other animals’ [✓]?

The contextual approach requires the meaning of ‘other animals’. An animal is defined as ‘a living thing that is not a plant and can feel and move about’ by the dictionary. The dictionary is used as the word animal is not defined in the act. If we follow the definition, then the dog would be considered an animal under section 4.

However, using the maxim ejusdem generis to create a genus, other animals could be defined as animals that might carry diseases and may come in contact with the food during preparation. In the case, a lost dog might not be ‘other animals’. However, maxims are useful servants but dangerous masters (Colquhoun). The heading of s 4 mentions pests, a dog is arguably not a pest.

The purposive approach does not help much as it does not mention animals. Therefore, we can refer to extrinsic materials to determine the meaning of the provision if there is ambiguity (s15AB(1)(b)(i)) AIA. The second reading speech of the Minister mentioned that pigeons alighted on the food preparation services from time to time and this was suspected to have caused food poisoning. However, in this case, the dog did not come into contact with any food preparation service [✓].

Besides that, as this is a penal provision [✓✓], there is a presumption that penal provisions are strictly construed (Beckwith v R). However this can be easily rebutted by contrary intention. 

On balance however, looking at context and purpose, Channel 101 might not be successfully prosecuted [✓].

[Clearly argued. Good assessment of the arguments throughout.]

Part B

There is no issue with retrospectivity (same as Part A).

There is probably no issue of whether she was a food handler as she is said to be taking part in the cooking competition.

For Dianna to be successfully prosecuted, the issues that have to be considered would be:

[✓]

(a) Whether wearing a small hat would be considered to be covering her hair as she clearly did not tie her hair back or wear a hairnet.

(b) Whether wearing disposable gloves but not changing them would comply with the statute as she did not wash her hands.

Would wearing a small hat be considered to be ‘hair covering’?

Taking a contextual approach [✓✓] , the natural and ordinary meaning of covering will have to be ascertained. Absence of a definition in the statute will allow the use of a dictionary. ‘Cover’ is defined in the dictionary as ‘to hide, conceal, screen’. Using the definition, Dianna would have to hide all her hair and not leave her hair hanging down. As the wearing of the small hat only covered the back of her head, it would probably not be considered as ‘hair covering’.

Taking a purposive approach [✓] under s 15AA might also be detrimental to Dianna. The purpose of the act is to prevent unhygienic food practices. It can be argued by the Crown that leaving the length of her hair hanging down on Dianna’s part would be unhygienic.

Extrinsic materials can also be used to confirm the meaning of the provision is the ordinary meaning taking into account purpose and context (s 15AB(1)(a)) [✓]. Looking at the second reading speech, the Minister mentions that irrespective of how unglamorous it is [✓✓] for participants and the importance of wearing correct attire. This can arguably be applied to Dianna’s case. She would probably be found to be not wearing a hair covering.

Would wearing disposable gloves but not changing them regularly be enough?

The contextual approach might give a result that is absurd [✓✓✓] as the statute mentions that a food handler must wear disposable gloves that can be regularly changed. As the definition of ‘can’ is not in the statue, the dictionary can be consulted. ‘Can’ is defined as ‘to be able to’. Dianna can argue that she is able to change the gloves but she just exercised her discretion not to. [contextual analysis]  As this is a penal provision, there is also a presumption that it should be strictly construed. However, this can be easily rebutted with contrary intention. 

Taking the purposive approach pursuant to s 15AA, the purpose of the act is to prevent unhygienic practices [✓]. Arguably not changing gloves for the whole duration of cooking is unhygienic. If the ordinary meaning of the words and the purposive meaning are different, then ‘give preference to the interpretation that is consistent with the purpose’. The purpose is to prevent unhygienic practices, therefore Dianna should have regularly changed the disposable gloves.

Again using s 15AB(1)(a) to confirm [✓] the meaning, extrinsic materials can be referred to. The Minister in his second reading speech mentions that the correct attire as necessary for safe food handling should be worn by participants. The Crown can argue that regularly changing gloves is crucial for safe food handling. Therefore Dianna should regularly change gloves [✓✓].

In conclusion, due to the two issues above being satisfied, Dianna would probably be successfully prosecuted under s 5.

Part C

There is an issue with retrospectivity here, The Act was assented to in 2012 whereas the issue took place in November 2011. There is a presumption that acts do not apply retrospectively [✓✓] if it is a substantive law [Is this substantive or procedural?]. The Act can only be rebutted by express words or necessary implication (Rodway v R). In this case, s6 of the act mentions that officers can conduct investigation about a person who allegedly contravened a provision of this Act at any time including in the year prior to the enactment of this Act. This would seem to be an expressed intention [✓✓] of parliament and therefore the presumption would be rebutted and this Act would apply to the event that took place in November 2011.

The other issue is whether the officer’s actions to seize the school’s computer equipment was lawful.

Taking a contextual approach and looking at s6, an officer may take all reasonable steps to conduct an investigation. However the word reasonable is ambiguous. Taking a purposive approach would not help as well [✓]. 

However, s 15AB(1)(b)(i) allows extrinsic material to be referred to when there is ambiguity, The Explanatory Memorandum states that reasonable steps include requesting access to records and contacting those involved for questioning. However they do not mention seizing. Furthermore there is presumption that parliament does not interfere with fundamental rights unless there is express word or intention (Coco) [✓].  [Apply it] Therefore the seizing of the equipment is probably unlawful.

[out of time]

[really great paper-especially your ability to evaluate the arguments as you go. Well done.]
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